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By: CLARETTA EVANS
RAYNOR D. ZILLA TT, JR
Attorney for Citizens Commercial & Savings Bank

VEMORANDUM OPI NI ON ON HERTZBERG, JACOB &
VEI NGARTEN, P.C.'S SECOND APPLI CATI ON
FOR | NTERI M COMPENSATI ON, ET. AL.

On Septenber 2, 1988, Hertzberg, Jacob & Weingarten, P.C

filed its second application for allowance of interim conpensation
and

rei mbursenent of expenses as attorney for the debtor in possession.
On Septenber 20, 1988, Citizens Commercial & Savings Bank filed an
obj ection to the application. This, of course, created a "contested
matter", Bankruptcy Rule 9014,! which requires that the Court "find

the facts specially". F.R Civ.P. 52(a), incorporated by Bankruptcy

"If there is opposition to the relief requested, whether
by nmotion or application or notice, the resulting proceeding
thereafter nust be considered a contested matter proceeding."”
Norton Bankr. L. & Prac. Rule 9014, Editor's Comrent, p. 812
(1987-1988 Ed.).




Rul e 7052. The matter was argued in Court on Septenber 28, 1988.
For

t he reasons expressed herein and fromthe bench, the fee application
wll be denied in part.

The bank's objection to allowance of the full anount
requested was in two parts. First, it argued that many of the tasks

performed by the applicant were routine, mnisterial, "not
necessarily

| egal in nature”, which did not "confer a benefit upon the estate".
The other part of its objection was that the tine spent by the

applicant in preparing and litigating its own fee applications
shoul d

not be conpensated by the estate as it conferred no benefit upon
t he

estate.
When an experienced attorney does clerk's work, he or she

shoul d be paid clerk's wages. In re Charles Ray G ass, Inc., 47 F.

Supp. 428, 430 (S.D. Cal. 1942); Inre Oen, 15 B.R 750, 8 B.C. D

555, 5 C.B.C..d 944 (Bankr. E.D. Mch. 1981); In re Nu-Process Ind.,

Inc., 13 B.R 136, 7 B.C.D. 1227, 4 C.B.C. 2d 1362 (Bankr. E.D. M ch.

1981); In re Hamlton Hdw. Co., 11 B.R 326, 331, 7 B.C.D. 963, 4

C.B.C. 2d 699 (Bankr. E.D. Mch. 1981); also see, e.g., In re United

Rockwool, Inc., 32 B.R 558, 561 (Bankr. E.D. Va. 1983); In re
Absco

Inc., 23 B.R 250, 251-252 (Bankr. E.D. Pa. 1982); In re Boffey, 14
B.R 2 (Bankr. S.D. Fla. 1981). The reason a highly-conpensated

attorney is highly conpensated is because he or she has the skills



necessary to acconplish difficult tasks. The narket pays for those

skills when they are in demand. However, just as nobody would hire
an

"F. Lee Bailey" to fight a routine traffic ticket, a bankruptcy
estate

should not hire a silk-stocking Wall Street law firmto handle a
routine small collection matter. Here, the nost highly conpensated
menber of the applicant's firmassigned to this case, Mchael H
Traison, did in fact perform sone routine and m nisterial work.
However, if we allow only a | ower hourly rate for this

sinple work, we would, in essence, be establishing a sliding scale
of

conpensation for attorneys, with the hourly rate rising as the
conplexity of the task increases. This, we believe, is a dangerous

step, and one which does not conport with actual practices of the
bar .

VWhen establishing an hourly rate for conpensation, an attorney
factors

into that decision the likelihood that sone of the tinme he or she
spends on an assignnment will be mnisterial or relatively

unproductive: the attorney assunes that he or she nmay be required
to

perform sone sinple tasks, while other tasks m ght require intense
concentration; some communication m ght be casual, while other

di scussi ons m ght involve crucial negotiations. These are al

bal anced when an hourly fee is fixed. (This also assumes that the

market will pay this rate.) For the Court to decide that M.



Traison's $130.00 hourly fee is fine for his negotiations with the
Unsecured Creditors' Conmttee over terns of a prospective plan of
reorgani zation, but that his time spent drafting a letter to his
client--a task which is far | ess conplex or demandi ng- ought to be
conmpensated at no nore than, say $75.00 per hour, is unfair and
unrealistic. It ignores what goes on in "the real world".

Presumably, had M. Traison known that some of his time would be
pai d

at a lower scale, he m ght have charged nore for the tine spent
doi ng

nore difficult work. We believe that nost attorneys "blend" their
rates and do not charge clients a different hourly rate based on the

i nportance or conplexity of the particular task perforned.
Therefore,

we Dbelieve that, generally, such an objection ought not be
sust ai ned.

Accord, Inre Wedau's, Inc., 78 B.R 904, 909 (Bankr. S.D. 1]

1987); In re Jensen-Farley Pictures, lInc., 47 B.R 557, 584, 12
B. C. D.

978 (Bankr. D. Utah 1985). Mbreover, the fact that very little work

was in-court is to be commended, not penalized. After all, Chapter
11

was i ntended as a negotiation device; when practiced conpetently, it

rarely requires litigation. In re Jones, 32 B.R 951, 953, 10
B. C. D.

1446, 9 C.B.C. 2d 451 (Bankr. D. Utah 1983): Coogan, "Confirmation of
a

Pl an Under the Bankruptcy Code", 32 Case Western Res. L. Rev. 301,
348



(1982).

Havi ng said that, we do feel that such an objection has
merit when the mnisterial, routine or less difficult tasks tend to
predom nate over the nore conplex or inportant tasks during a
particul ar fee application period. The question here is whether an

unreasonably |l arge part of the services performed were of the forner

character. The bank's objection included a schedule listing the
time
the bank felt was "extraneous and non-beneficial". After thoroughly

reviewming it, we find that |less than five hours of M. Traison's
153. 7

hours falls within the category of sinple, uninportant, mnisterial
or

routi ne tasks. The remainder, we find, were worthy of his
attention.

Accordingly, we disagree with the bank's contention that "an
exor bi tant ampunt of time was spend (sic) on such services."
Therefore, the first objection is DEN ED

A person seeking an award of conpensation under 8330 or
8331

of the Bankruptcy Code has the burden of establishing that the
request

i's reasonabl e. In re Ham Il ton Hdwr. Co., supra; In re O en, supra.

The bank argues that it is unreasonable to allow the applicant

conpensation for time spent preparing its application for
conpensati on

and for subsequently litigating the very reasonabl eness of those



applications. Both the applicant and the bank have noted that there
is nost definitely a split of authority on the i ssue of whether tine

spent in preparing a fee application is conpensable. Many courts
deny

such conpensation for sone very good reasons. See 2 Collier on

Bankruptcy, 91330.05[2][b] n. 20a (not a service to the estate), n.
20b

(encour ages requests for excessive fees), n. 20c (nere overhead of

lawfirm (15th ed. 1988) (collecting cases); also see In re Tenp-\Wy

Corp., 80 B.R 699, 706 (Bankr. E.D. Pa. 1987); In re W edau's,

| nc. ,

supra; In re Alan I.W Frank Corp., 71 B.R 585, 586 (Bankr. E.D
Pa.

1987); In re Shaffer-Gordon Assoc., Inc., 68 B.R 344, 348-50, 15

C.B.C. 2d 1314 (Bankr. E.D. Pa. 1986); Inre Holthoff, 55 B.R 36, 42

(Bankr. E.D. Ark. 1985); In re Anerican Metals Corp., 49 B.R 579

(Bankr. D. Kan. 1985); Inre Liberal Market, Inc., 24 B.R 653, 661,
9

B.C.D. 1216 (Bankr. S.D. Chio 1982); In re Seatrain Lines, Inc., 21

B.R 194 (Bankr. S.D. N. Y. 1982). Oher courts have all owed such

conpensation. In re Wldmn, 72 B.R 700, 710-711, 15 B.C. D. 1189

(Bankr. N.D. Ill. 1987); Inre S.T.N. Ent., Inc., 70 B.R 823, 835,
15

B.C.D. 871, 16 C.B.C. 2d 1355 (Bankr. D. Vt. 1987); In re Vlachos, 61

B.R 473, 481 (Bankr. S.D. Ohio 1986); In re Union Cartage Co., 56

B.R 174, 178 (Bankr. N.D. Ohio 1986); In re Baldwi n-United Corp.
45

B.R 381 (Bankr. S.D. Ohio 1984); In re Rego Crescent Corp., 37 B.R




1000, 1008 (Bankr. E.D. N. Y. 1984) (w thout explanation); cf., Inre

United Rockwool, Inc., supra (where the court allowed sone

conpensation despite opining that preparation of a fee application
"is

nore in the nature of a cost of doing business rather than a service
rendered for the debtor.")

Initially, we believe that the question is really factual
in

nature. The policy of strict econony in fee awards in bankruptcy
cases, which was the | aw under the fornmer Bankruptcy Act, no | onger

exi sts. See In re Hamlton Hdwr. Co., supra. I nstead, the Code

reflects a definite policy decision by Congress that attorneys
shoul d

be conpensated the sane for their services in bankruptcy cases as in
any other field of endeavor. "That spirit of econony has been

abandoned under the Code in favor of the new policy that attorneys
engaged i n bankruptcy cases receive conpensation on parity with that
recei ved by attorneys perform ng services i n conparabl e situations.”

2 Collier on Bankruptcy, 9330.05[2][a] (15th ed. 1988).2 I|ndeed, the

Code specifically says so: the court nmay award to . . . a

prof essi onal person enployed under section 327 or 1103 of this
title,

or to the debtor's attorney (1) reasonabl e conpensation . . . based
on

2For this reason, many of the cases cited by the bank in
its brief are no | onger good precedent.



the . . . cost of conparable services other than in a case under
this

title . . . " 11 U.S. C. 8330(a).
So the first factual question is: Do attorneys normally
bill their clients for the time spent in preparing their bill? The

applicant conceded during argunment that normally law firns do not
bill

their clients for the time spent in preparing their statenents.

In fact, our Court of Appeals has noted (perhaps pursuant
to

F.R E. 201), that "l awers do not usually charge, and clients do not
usually pay, for the tine it takes |awers to calculate their fees

Coulter v. State of Tennessee, 805 F.2d 146, 151 (6th Cir. 1986).

The second question is: Do attorneys normally bill their

clients for the time spent neeting with a client to explain,
di scuss,

negoti ate or haggle over (the practical equivalent of appearing in
court on a fee application) their bill? The applicant conceded at

argument that they do not. He also conceded that when a client's

refusal to pay a bill winds up inlitigation, the lawfirmis unable
to assess its own attorney fees incurred during the litigation as

addi ti onal damages. (This, of course, is because the "Anmerican
Rul e"

precludes this. See Alyeska Pipeline Service Co. v. W/]derness

Society, 421 U.S. 240, 95 S. Ct. 1612, 44 L.Ed.2d 141 (1975).)

The next factual question then is: |Is there sonething



inherently different in practice before a bankruptcy court which
makes

the process of obtaining one's fees materially nore onerous than in
practice outside of bankruptcy court?

Several courts have stated that this is the case but, so
far

as can be determ ned, none of these pronouncenents were based on a
finding of fact made after an evidentiary hearing on the question.
The first reported decision so stating appears to be one arising out

of a case under the fornmer Bankruptcy Act. Rose Pass Mnes, Inc. v.

Howard, 615 F.2d 1088, 1093 (5th Cir. 1980). |Its rationale was that
since the court required attorneys to file detail ed accounts of the
services rendered, it would be "unduly penurious to require such an
accounting wi thout granting reasonabl e conpensation.” However, this

case is easily distinguishable. In that case "the creditors had
been

made whol e before the request for conpensation was made." |n re

Bost on and Maine Corp., 51 B.R 995, 998 (D. Mass. 1985).

In re Bible Deliverance Evangelistic Church, 39 B.R 768,

774 (Bankr. E.D. Pa. 1984), stated that bankruptcy cases invol ving

i nsol vent estates (the vast mpjority of cases) are |ike "common
fund”

cases, see infra, and so conpensation for tine spent in preparing
t he

fee application is not conpensable. However, since this was the
rare

case, like Rose Pass M nes, involving a solvent estate, the common




fund anal ogy was inapt; instead, the court anal ogi zed to ot her
statutory fee cases, such as civil rights act cases, and foll owed

them It cited |language in Prandini v. National Tea Co., 585 F.2d
47,

53 (3rd Cir. 1978) as follows:

Statutorily authorized fees are not paid out of
the plaintiffs' recovery, and the attorney in
seeking his fee is not acting in any sense
adversely to the plaintiffs' interest. Hence, the
time expended by attorneys in obtaining a
reasonable fee is justifiably included in the
attorneys' fee application, and in the court's fee
award. |If an attorney is required to expend tinme
litigating his fee claim yet my not be
conpensated for that tinme, the attorneys'
effective rate for all the hours expended on the
case will be correspondi ngly decreased.

Recogni zing this fact, attorneys may become wary
about taking Title VII cases, civil rights cases,
or other cases for which attorneys' fees are
statutorily authorized. Such a result would not
conmport with the purpose behind nost statutory fee
aut hori zations, viz, the encouragenent of
attorneys to represent indigent clients and to act
as private attorneys general in vindicating
congressional policies .

Accord, Inre J.A. & L.C Brown Co., Inc., 75 B.R 539, 540 (E.D
Pa.

1987).

The next reported decision so holding,® In re
Bal dwi n- Uni t ed

3Di scussion of the follow ng opinions was onitted because
these courts felt bound to foll ow Rose Pass Mnes, Inc. v.
Howard, 615 F.2d 1088 (5th Cir. 1980): Inre GA.C._ Corp., 14
B.R 252 (S.D. Fla. 1981); In re Warrior Drilling &
Engi neering Co., 9 B.R 841, 7 B.C.D. 618 (Bankr. N D. Al a.
1981), nodified on other grounds, 18 B.R 684 (N.D. Ala.
1981).




Corp., supra, seized upon a holding in a civil rights act case,

Northcross v. Board of Education, 611 F.2d 624, 637 (6th Cir. 1979),

t hat successful plaintiffs "should recover attorneys fees for the
time

spent litigating the fees issue itself"”, engrafted it into the |aw
of

bankruptcy and expanded it to include application preparation tine.
Thereafter, both rationales were adopted by the Court of

Appeal s for the Ninth Circuit inlIn re Nucorp Energy, Inc., 764 F.2d

655 (9th Cir. 1985).4 The court stated: "it is fundanmentally

i nequi table to i npose substantial requirements on bankruptcy counsel

as prerequi sites to their obt ai ni ng conpensati on whi | e
si mul t aneously

denyi ng conpensation for the efforts necessary to conply with those
requi renents."” 764 F.2d at 659.

Each of these rationales, however, is unsound. The
assertion that it is "fundanentally inequitable” not to all ow

bankruptcy attorneys to bill their application preparation tine,

4Some m ght believe that our Court of Appeals foll owed
t he reasoning of In re Nucorp, Inc., 764 F.2d 655 (9th Cir.
1985) in Coulter v. State of Tennessee, 805 F.2d 146, 151 (6th

Cir. 1986). It did not. The citation to Nucorp was "See
cases coll ected and di scussed in .. . Nucorp" to refer the

reader to the many cases which "uniformy hold that a | awer
shoul d receive a fee for preparing and successfully I|t|gat|ng
the attorney fee case after the original case is over

Ild. The cases discussed in Nucorp were, of course, civi
rights cases, as was Coulter itself. It was perfectly
appropriate for the Sixth Circuit to follow the unbroken |ine
of decisions allow ng conpensation to successful plaintiffs'
attorneys in civil rights cases. The statenent in Coulter
therefore, is dictumas far as bankruptcy |law is concerned.



even

if true, is beside the point. Congress directed that the standard
for

al | owi ng conpensati on be "the cost of conparabl e services other than
in a case under this title." Notions of "fairness" are outside the
scope of our inquiry. The marketplace sets the conpensation for
attorneys outside of bankruptcy court. Qur job is nerely to conpare
t hat mar ket pl ace to the fee application pending before us. Thus, as
stated earlier, the question is "do attorneys get conpensated in

non- bankruptcy cases for preparing their fees?" and not "is it fair
to

require attorneys to prepare fee applications and then not pay them
for it?". It may or may not be "fair" for institutional clients
out si de of bankruptcy cases to demand that their attorneys item ze
their bills in detailed fashion, yet, if the clients require this

service and get it free of charge (or, as is nore likely, nmerely
bui |t

into the fees as part of firm overhead), then bankruptcy courts
shoul d

follow suit. Moreover, as the Suprene Court has recently rem nded
us,

"what ever equitable powers remain in the bankruptcy courts nust and
can only be exercised within the confines of the Bankruptcy Code."

Nor west Bank Worthington v. Ahlers, 485 U.S. |, 108 S.Ct. |, 99

L. Ed. 2d 169, 179 (1988).

The equation of bankruptcy cases with civil rights cases



strange i ndeed.®> Nucorp stated that the cl osest parallel to the
bankruptcy fee issues is "other types of cases in which fees are
awarded by the court . . . ", primarily "statutory fee cases". 764
F.2d at 659. However, this conparison is way off the mark.

Bankruptcy cases are not "statutory fee cases". |In "statutory fee

cases", a statute shifts the duty to pay one's attorneys fees from
t he

party who hired the attorney to the other, losing, party in the
case.

In fact, the Supreme Court denonm nates these types of cases not as

"statutory fee cases”" as did the Ninth Circuit, but as cases
i nvol vi ng

a "fee-shifting" statute. Pennsylvania v. Delaware Valley Citizens'

Council for Clean Air, 478 US. __ , 106 S. Ct. 3088, 3098, 92
L. Ed. 2d

439 (1986) ("Del aware |1 ") (enphasi s added). Does the Bankruptcy Code

do the same thing? No. Section 330 nmerely authorizes the paynent
of

attorneys fees by the estate--the very party for whomthe applicant
was enpl oyed. Section 330 allows fees to be paid by the bankruptcy

estate only to professionals hired under 8327 (the trustee's

5\n re Martin Place Hospital, 8 B.R 770 (E.D. Mch
1981), which itself utilized the procedural standards
enunci ated in Northcross v. Board of Education, 611 F.2d 624
(6th Cr. 1979), a civil rights case, did not, in so many
wor ds say that everything that happens in civil rights
attorney fee cases are automatically transferable to
bankruptcy cases. All it held was that the bankruptcy court's
refusal to make an hourly rate assessnment for the services
rendered, or indeed to nake any specific findings of fact at
all, was error.




prof essi onal s), 81103 (the creditors' commttee's professionals) or
t he debtor's attorney,® all of whomhave fiduciary duties due to the
estate (i.e.: creditors) and only for services rendered for the
estate. There sinply is no fee-shifting, which is what other fee
statutes do. Thus, there is no basis to conpare other statutory fee
cases, which are "fee-shifting" statutes, to bankruptcy cases, which
are nmore akin to any other commercial litigation cases.

o The purpose for permtting the successful plaintiff in
?:;LLS and other "statutory fee cases” to sock the I oser with his or

her own attorneys fees is to encourage the filing of such suits and

presumably to deter such wrongdoing in the future. See Delaware |

106 S. Ct. at 3095-3096; Prandini_ v. National Tea Co., 585 F.2d at

52-53; In re Shaffer-Gordon Assoc., Inc., 68 B.R at 350. As our
own

Sixth Circuit explained:

When Congress passed the Act [Civil Rights
Attorney's Fees Awards Act of 1976] its basic

pur pose was to encourage the private prosecution
of civil rights suits through the transfer of the
costs of litigation to those who infringe upon
basic civil rights. |If a successful party in a
civil rights suit is awarded attorney's fees under
t he Act and he cannot secure attorney's fees for

| egal services needed to defend the award on
appeal , the underlying Congressional purpose for
the Act would be frustrated.

6Col liers explains: "Under the Act, in order for the
debtor's attorney to be entitled to an award of conpensati on

fromthe estate, the services were required to be rendered 'in
aid of the adm nistration of the estate . . . '. The Code
makes no change in this regard.” 2 Collier on Bankruptcy,

1330.04[ 3] (15th ed. 1988).



Wei senberger v. Huecker, 593 F.2d 49, 53-54 (6th Cir. 1979).
Congress' decision to not discourage conpetent attorneys fromthe

practice of bankruptcy law,’ was effectuated by repealing the
"notions

of econony” rule and by requiring bankruptcy courts to all ow fees
conparable to those earned in non-bankruptcy cases. See 124 Cong.

Rec. H11,091-2. (Sept. 28, 1978); S17,408 (Cct. 6, 1978). There
sinply

was no public policy directive to positively "encourage" or to
"promote” the filing of bankruptcy cases or to deter anybody from

anyt hing. Moreover, an award of fees for attorneys for civil rights

‘The House Report on 8330(a) states as follows:

The effect of section 330 is to overrule . :
cases that require fees to be determ ned based on
noti ons of conservation of the estate and econony
of adm nistration. |If those cases were allowed to
stand, attorneys that could earn much hi gher

i nconmes in other fields would | eave the bankruptcy
arena. Bankruptcy specialists, who enable the
systemto operate snoothly, efficiently and
expeditiously, would be driven el sewhere, and the
bankruptcy field would be occupied by those who
could not find other work and those who practice
bankruptcy | aw only occasionally al nost as public
service. Bankruptcy fees that are | ower than fees
I n other areas of the | egal profession nay operate
properly when the attorneys appearing in
bankruptcy cases do so intermttently, because a
low fee in a small segnent of a practice can be
absorbed by other work. Bankruptcy specialists,
however, if required to accept fees in all their
cases that are consistently | ower than fees they
woul d receive el sewhere, will not remain in the
bankruptcy field.

H. R No. 95-595, 95th Cong., 1st Sess. 329 (1977).



plaintiffs is entirely contingent upon prevailing on the nerits;
this

concept is aliento 8330. Finally, incivil rights cases, to refuse

to permit the recovery of fee litigation expenses--to dilute the
f ees

originally awarded or inproperly denied--would be to deny the
i njured

plaintiff the full relief mandated by Congress. Such reasoni ng has
no

pl ace in bankruptcy cases.?

| f a bankruptcy case is |ike any other federal court case

in
this regard, it is nmst akin to the "comon fund" case also
descri bed,

but inexplicably discarded by Nucorp, 764 F.2d at 661. The court
recogni zed that in "fund doctrine" cases, courts allow attorneys to
bill fees to the common fund (i.e., the estate), for whomthe

attorneys worked, for services perfornmed in creating or enhancing
t he

fund, but do not permt the conpensation of attorneys' time in
preparing their bills. Bankruptcy cases are far nore anal ogous to

t hese cases than to civil rights cases. See In re Tenp-Way Corp.,

supra; Inre Alan |.W Frank Corp., supra; In re Shaffer-Gordon

Assoc., lnc., supra.

80ne exception exists, 11 U S.C. 8523(d). It is a true
"fee-shifting" statute in the Bankruptcy Code, simlar in
effect and in purpose to civil rights act and ot her
fee-shifting statutes. See 3 Collier on Bankruptcy, 9523.12
(15th ed. 1988).




The closest parallel to fee applications in bankruptcy

cases, however, are those bills sent by law firns to the creditors
in

t he very sane bankruptcy case, which are not subject to review or
approval by the bankruptcy court. The second cl osest parallel would

be fees earned by law firns in comercial matters including
commer ci al

litigation.
Nucorp and nost of the other courts which agreed with it

believed that the result they achieved was proper because they
assuned

t hat bankruptcy fee applications were nore detailed than

non- bankruptcy bills. That assunption, we believe is based upon

guai nt notions that clients still accept and pay bills stating no
nor e
than "For Services Rendered . . . pay '$x'." Those days are |ong

gone. Comrercial clients, such as banks, insurance conpani es and

i ndustrial corporations, and even savvy oOr assertive consuner
clients

require item zation, which, we believe, is not nuch |ess detailed
t han

t hat which is required by bankruptcy courts. At one time or another
t hey want and get justification for each | awer's hourly rate and an
item zation of tinme spent and expenses incurred.

The applicant here argued that although all of this is
certainly true, the narrative statenent required by L.B. R

142(a)(1)(D)-(G (E.D.M) is one thing the firm does in bankruptcy



cases that it does not prepare for non-bankruptcy clients.

Mal practice insurers regularly observe that one of the surest ways
to

avoi d unwarranted clainms is for an attorney to communi cate to his or
her client fully, clearly, and regularly all of the work done on the
client's behalf and the benefits achieved so far. This is the
narrative required by the rule.

Nucorp and the other cases like it assune that the process

of submtting a fee application to a bankruptcy court is materially

nore onerous than submtting a bill to a client not involved in a
bankruptcy case. Al t hough this assunption m ght be true, no
fi ndi ng

of that fact was made in these cases. Even those bankruptcy court
deci si ons which, wi thout being bound to do so, canme to the sane
conclusion, did so without any apparent evidentiary support. W are
al so cogni zant that many bankruptcy judges disagree with this

assunption.® W believe this issue is an issue of fact subject to

WWhen this opinion was al nost conplete, we were furnished
a copy of one of what we believe is a great nunber of
unpubl i shed deci si ons denyi ng conpensation for fee application
preparation. In In re First Guaranty Venture Corp., Bky
4-82-599 (D. Mnn., May 12, 1988), Judge Dreher deci ded that
fee application preparation tinme is non-conpensabl e under 8330
because "[m ost bankruptcy attorneys do not charge (indeed
could not charge) their clients for the tinme spent preparing a
client's bill, for a nultitude of reasons. In the bankruptcy
context, the rule should be the sane.” Bky. No. 4-82-599 at
p. 4. She stated:

Based on ny experience, it is not ordinary to send
any client a bill for preparing the bill, and |
seriously doubt that it could be established that



evidentiary proof.

At the hearing on this application, we asked the applicant
if it wished to submt evidence on this question. |t declined, even
t hough, as the applicant, it bore the risk of non-persuasion. W
conclude therefore, that the applicant has failed to establish as a
fact that fee applications in bankruptcy cases are materially nore
onerous, i.e. nore iten zed and conplete with respect to services
rendered and expenses incurred, than periodic billing statenents to
commercial clients. Therefore, by requesting conpensation for the
time necessary to prepare its bill and to litigate it, the applicant

is seeking not to be treated as all other attorneys in
non- bankr upt cy

practice, but to be paid something in excess thereof.

| nstead, the applicant argued that because the "bill" has
to

secured creditors' counsel or counsel rendering
busi ness | egal advice outside the bankruptcy
context send bills which contain a detailed entry

for "Preparation of Bill". Rather, in this
context, as in other conparable contexts, the tinme
and effort spent on preparing a bill (or in this

case a fee application) should be viewed as

over head, or a cost of doing business; costs
subsuned in the significant hourly rates charged
by this counsel and by npbst business-oriented
counsel

Id. at p. 7. Simlarly, Senior District Judge Murray noted:
"The court has been satisfied throughout its many years on the

bench that there is no dearth of conpetent |lawers willing to
accept appointnents in bankruptcy-cases absent the added
incentive of conpensation for preparing fee petitions.” In re

Boston and Maine Corp., 51 B.R 995, 999 (D. Mass. 1985).
Cbvi ously, on this record, we concur with these findings.




be sent to so many separate entities (such as the court, the debtor
in

possessi on, the United States Trustee, the creditors' committee) and
because so many others, i.e., all other interested parties, have the
right to reviewit and to object to its allowance, there is a nuch
greater likelihood for a fee dispute in a bankruptcy case than when
sending an item zed statenent to a private client. Although the

applicant had the opportunity to offer evidence to support this

argument, as indicated, it declined. We certainly cannot take
notice
of such a proposition. Indeed, courts have noted the traditional

reluctance of attorneys to contest the fees of their brethren.

Attorneys for creditors' commttees all too often
sacrifice the rights of their clients and violate
their duty as court-appointed officers on the
altar of self-interest. The know edge that voiced
obj ections may invite retaliation, suffices to
secure their acquiescence to fee requests, no
matter how patently excessive.! And creditors

wi t hout representation are, for many obvi ous
reasons, unable to |odge any effective and

meani ngf ul obj ecti ons.

The Bankruptcy Bar is a relatively closed
society. The sane attorneys generally appear in
varying capacities in alnmost all substanti al
chapter 11 cases. Such continuing association
fosters a club atnosphere which mlitates against
effective client representation in matters
relating to conpensation. The court, thus, is
faced with the difficult and delicate task of

°1f nmonthly statenments are the norm outside of
bankruptcy, this would require four tinmes the fee application
preparation than is necessary in bankruptcy courts since
ordinarily one cannot request fees in bankruptcy court nore
t han once every 120 days. 11 U.S.C. 8331.



fixing fair and just conpensation w thout the
I nput of those who are in the best position to
eval uate the fee request.

In re Ham Il ton Hdwr. Co., 11 B.R at 330. In addition, it is human

nature that as responsibility is diffused, the likelihood of action
i's

di m ni shed. Therefore, since each creditor has a (sonetines small)
share of the estate, it is rarely inits interest to hire an
attorney! to fight a fee application. Mreover, when a law firm
requests approval of its fees, the creditors are not asked to

i medi ately dig into their own pockets to pay the bill, whereas a
client receiving a statenent is usually required to pay it within 30
days. Again, it is human nature that one who is requested to pay is
nore apt to conplain or stall than a diffuse bunch of creditors who
have no obligation to directly pay a dine out of their own pockets.
Many unsecured creditors have the soneti nes erroneous viewthat once
their debtor "as filed a bankruptcy petition, their noney is gone
forever and it's just throw ng good noney after bad to actively
participate in the proceedi ngs, even though, unless the estate is

sol vent, the professional fees will be borne by themin the form of
a

1pPartnership and corporate creditors nust hire counsel to
litigate a contested matter. United States v. Reeves, 431
F.2d 1187 (9th Cir. 1987); In re Victor Publishers, Inc., 545
F.2d 285 (1st Cir. 1976); G nger v. Cohn, 426 F.2d 1385 (6th
Cir. 1970); First Anmendnent Foundation v. Village of
Brookfield, 575 F. Supp. 1207 (N.D. I1Il. 1983); Turner V.
Anerican Bar Ass'n, 407 F. Supp. 451 (N.D. Tex. 1975). Most
others are well advised to do so.




reduced dividend. Psychologically, bankruptcy fees paid out of an
estate are not the sanme as a private client opening its checkbook to
pay an attorney's bill. Therefore, if thereis a difference between
the hardship in getting paid in a private case and in a Chapter 11

case, it mght be strongly argued that the forner is greater than
t he

latter.
We have been shown a copy of a recent unpublished deci sion
by one of the 19 district judges in this district, which reversed a

bankruptcy judge's decision to disallow conpensation under 8330 to
a

law firmfor time spent in preparing its fee application. 1n re

Pontiac Hotel Associates, Case No. 87-CV-74369-DT (E.D. M ch., Aug.

30, 1988). In that case, Bankruptcy Judge Brody, sua sponte, denied
conpensation for the questioned time. He did so without a witten
opinion and with only a perfunctory hearing. Thus, just as in the

other cases discussed in this opinion, no fact-finding was
conduct ed.

As a result, the district court's reversal on the stated grounds
t hat

Nucorp's "fundanental ly i nequitabl e" determ nation was "persuasive"
(S

based on the sane | ack of evidence as the other decisions. Because
Judge Brody authored no opinion, we don't know, but we may assune,

that he denied conpensation because he felt that there is no
mat eri al

difference between the process of applying to the Bankruptcy Court
for



all owmance of fees and billing a paying client. If this
determ nation

was error, it was factual in nature, and should have been reversed
only if "clearly erroneous”". Bankruptcy Rule 8013. This sane
comment, of course, holds true for Nucorp.

As noted, Judge Brody's decision was not the result of a

"contested matter", Bankruptcy Rule 9014, since nobody objected to
t he
fee appl i cation. I nst ead, he apparently rai sed t he

non- conpensability

of the tinme in question sua sponte, as is appropriate in fee

application matters. 1n re Hamlton Hdw. Co., supra. The problem

with such a procedure is that the absence of a witten opinion bel ow

and an appellee's brief in support of the trial court's
determ nati on,

| eaves the appellate court to rule by default. The persuasiveness
of

such opinions therefore nust be suspect. ?

Furthernmore, the opinion is unpublished. W sinply do not
know how many unpubl i shed deci sions fromthe other 18 judges of our
district court there are which have affirmed bankruptcy court
determ nati ons to deny conpensation for this sort of time. For this
reason, and with the utnost respect for the wi sdomand experience of

t he judge who authored Pontiac Hotel Associates, we believe we are

12At | east one appellate court has held that in such
circunstances, the matter nust be remanded to the bankruptcy
court for fact-finding. In re Botelho, 8 B.R 305, 3 C.B.C. 2d
739 (1st Cir. BAP 1981).




nei t her bound nor persuaded to followit.

Therefore, the objection by the bank as to this issue is
SUSTAI NED. The applicant has identified $2,527.50 of the bill as
bei ng derived fromtime spent in preparing its fee applications and

$835.00 for litigating its last fee application. Therefore, an
or der

will enter allowing interim conpensation and reinmbursenment of
expenses

to Hertzberg, Jacob & Weingarten, P.C. in the amount of $21, 447.50,

whi ch is conputed by deducting $3,362.50 fromthe $24, 810. 00

request ed.

Dat ed: Oct ober 19, 1988.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge



